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LIABILITY OF BANK PAYING 

CHECK AFTER PETITION IN 

BANKRUPTCY FILED AGAINST 
DRAWER 


It is held that a bank is not liable to 
the trustee in bankruptey for payment 
made in good faith of checks in the regular 
course of business to third persons from 
its depositor’s account between the time 
of filing a petition in bankruptey against 
the depositor and the actual adjudication, 
the bank having no notice of the proceed- 
ings in bankruptey (Citizens’ Union Na- 
tional Bank v. Johnson, 286 Fed. 527, 31 
A. L. R. 255). The court briefily stated 
its position as follows: 

‘‘We think a conclusion that the bank 
is liable for payments made to third par- 
ties in good faith and in ignorance of the 
bankruptey proceedings is not well 
founded. Its effect would be that the bank 
could not protect itself against liability to 
a trustee in bankruptcy subsequently ap- 
pointed, on account of payments made im 
good faith and in the regular course of 
business, and in ignorance of the bank- 
ruptey proceedings—except through ‘the 
impossible course of keeping itself advised 
mot only daily, but momentarily, of the 
filing of petitions for adjudication of bank- 
ruptey against its depositors in any com- 
petent jurisdiction. In our opinion the 
bankruptey works no such result. True, 
broadly speaking, the adjudication when 
made relates back to the commencement 
of bankruptcy proceed‘ngs for the purpose 
of adjudicating rights and equities gener- 
ally. But we think that both on principle 
and authority the rule referred to does not 
make the banker liable for good faith pay- 
ments to third persons made before adjudi- 
cation upon depositors’ checks in the regu- 
lar course of business and without knowl- 
edge or notice of bankruptcy.’’ 





The above case is supported by the case 
of In re Zotti (186 Fed. 84, 108 C. C. A. 
196, Ann. Cas. 1914A, 240, certiorari 
denied, 223 U. S. 718, 32 Sup. Ct. 522). 
In the latter case it was held that a bamk 
could not be required to pay money to 
the trustee in bankruptey of the drawer 
of a check which it had honored subsequent 
to the filing of the petition in bankruptcy, 
but prior to the adjudication. It appeared 
that the check was drawn subsequent to, 
but im ignorance of, the filing of an in- 
voluntary petition in bankruptcy against 
the drawer, and was honored in good faith 
prior to the adjudication and appoint- 
ment of a receiver. Holding that the 
trustee in bankruptey could not compel 
the bank to pay the amount of the check 
into the bankrupt’s estate, the court said: 


‘*Section 70a of the Bankruptey Act of 
1898 provides that the title of the bank- 
rupt shall vest in the trustee, as of the 
date of adjudication, inter alia, to prop- 
erty which, prior to the filing of the peti- 
tion, he could have transferred, ete. This 
latter language is intended to define the 
property which passes, viz., such as the 
bankrupt owned at the time the petition 
was filed. The indebtedness of the bank 
to Zotti was property which he could have 
transferred. Until the adjudication the 
title to it remained in him, and, if no re- 
ceiver had been appointed, we can con- 
ceive no ground on which the trustee’s 
present claim could be rested. As the 
court did appoint a receiver, it is to be 
presumed, in the absence of specific direc- 
tions, that he was to hold as custodian, 
without title, for the purpose of preserva- 
tion, and not for the purpose of distribu- 
tion. The alleged bankrupt might never 
be adjudicated. The receiver did not de- 
mand Zotti’s funds until after the bank 
had honored Zotti’s checks, as it was bound 
to do without any notice of the filing of 
the petition. Payments after notice would, 
no doubt, be in contempt of the order 
appointing the receiver, but to require it 
to pay that sum over again to the trustee 
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under the cireumstances of this case would 
be in the highest degree inequitable.’’ 

The trustee in bankruptcy founded his 
right entirely upon a statement made by 
Chief Justice Fuller in the ease of Mueller 
v. Nugent (184 U. S. 1, 14, 22 Sup. Ct. 
269, 275), as follows: 

‘It is as true of the present law as it 
was of that of 1867, that the filing of the 
petition is a caveat to all the world, and 
in effect an attachment and injunction, 
and, on adjudication, title to the bank- 
rupt’s property became vested in the 
trustee, with actual or constructive posses- 
sion, and placed in the custody of the 
bankruptey court.’’ 

In disposing of this contention the court 
in the Zotti case declared that the state- 
ment in the Mueller case was made in re- 
gard to the particular facts in that case, 
and that the Mueller case itself raised 
questions entirely foreign to the one aris- 
ing in the Zotti case, and did not involve 
any inquiry into the title of a trustee in 
bankruptcy as between himself amd the 
bankrupt, under such facts as appeared in 
the present ease. Further, on this ques- 
tion, the court stated: 

‘‘Of course, the trustee can after adjud'- 
eation, and the receiver before, compel the 
surrender of assets in the possession of the 
bankrupt or of anyone for him. As to 
such persons the filing of the petition may 
be a caveat attachment and injunction. 
* * * We think this language was mever 
intended to be applied to a bank which 
has honestly paid checks of a depositor 
without notice that any petition in bank- 
ruptey has been filed against him, and who 
may never be adjudged a bankrupt at all. 
On the other hand, it would apply if the 
‘e~™ hed refused to pay moneys which it 
had received prior to the filing of the peti- 
tion, and still had, or moneys which it had 
collusively transferred.’’ 

A similar question was adjudged in the 
ease of Stone v. Superior Fire Insurance 
Company (278 Pa. 400, 123 Atl. 333, 31 
A. L. R. 248), wherein it is held that, in 
view of the provisions of the Bankruptey 





Act of 1898, that the trustee shall be 
vested with the title of the bankrupt as of 
the date he was adjudicated a bankrupt, 
am insurance company which, without 
notice of the proceedings, pays a loss to 
the bankrupt between the time of filing 
the involuntary petition and the adjudica- 
tion, will not be required to pay again 10 
the trustee because of the Amendment of 
1910, that the trustee shall be deemed 
vested with all the rights, remedies and 
powers of a judgment creditor holding an 
execution duly returned unsatisfied. 


SALARIES OF JUDGES—THIRTEEN- 
CENT JUSTICE 


It can safely be predicted that the sal- 
aries of judges will be increased. Organ- 
ized business men have so ordained. The 
purse that fills the treasury is the purse 
that demands good courts. For that rea- 
son Congress as a representative body will 
have its mind made up for it. Therefore, 
Congress will do it in spite of the indiffer- 
ence or hostility of legislators, politicians 
or statesmen. And this course will simply 
be history repeating itself. Beginning 
with the Constitution, it can reasonably be 
said that every important feature of gov- 
ernment found its conception in the needs 
and demands of commerce. And the poli- 
ticians seem to have opposed them all. 
There is a material reason for both these 
phenomena. When commerce stops or 
slackens, the source of public revenue pro- 
portionately lessens, if it does not dry up 
altogether. It would serve to make the 
point a little plainer by observing that a 
government cannot function without taxes 
any more than an engine can operate with- 
out steam. It is not meant to imtimate 
that the legislator will see this fact, but 
that the business man has already done so. 
That is the point. That is why we have 
faith. After this bit of philosophy let us 
get down to concrete facts. 

The American Engineering Council met 
in annual session a few weeks ago and an- 
nounced (1) that ‘‘low pay is forcing 
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Federal Judges from the Bench;’’ (2) 
that the annual cost of operating the courts 
to each person is little more than thirteen 
cents; (3) that for half a cent more a year 
proper salaries can be paid; (4) that the 
present condition is ‘‘a misfortune;’’ (5) 
that the engineers will therefore aid in 
remedying this serious situation. They 
have appointed suitable, well financed com- 
mittees to convey their views to Congress. 
But if the people were in the least to blame 
in this matter, it could justifiably be ob- 
served that there is small ground for com- 
plaint of a thing that costs only thirteen 
cents! 


Now it is of deep interest to know why 
the engineers have become convineed of 
the merit of the demand heretofore made 
annually by the American Bar Associa- 
tion. Some of the American statesmen are 
going to be curious enough to want to 
know the inspiration of this thing—the 
threatened waste of all this money! ‘‘Can’t 
all the judges needed be hired at the 
present or even lower wages? If not, what 
ails the Justices of the Peace?’’ The fact 
that they may be deficient in both knowl- 
edge and brains, is, of course, a small mat- 
-ter in the administration of justice in 
America! Inasmuch as the engineers do 
not seem to agree with Congress and they 
are not going to draw any of this increased 
compensation, but on the contrary have to 
help pay it, they will be listened to by the 
public as disinterested witnesses. Their 
report speaks for itself and reads as fol- 
lows: ‘‘For many years the salaries of 
the Federal Judges have been too low 
either to be fair to them or to be wise from 
the standpoint of efficiency of our federal 
eourts.’’ That is the kernel of the nut. 
It is quite possible that that sentence can 
be understood at Washington after a care- 
ful and thoughtful study—efficiency has to 
be paid for, and the highest efficiency is 
not too good where the administration of 
justice is concerned. The people of Amer- 
ica want just as able lawyers for judges 
as big corporations are able to employ as 
counsel. That is the kernel in the nut. 





Indeed its necessity is obvious. And that 
is what they are going to have. 

But they give reasons for the impera- 
tive necessity for immediate relief to the 
end that the bill may not be buried in 
committee for a decade by a group of poli- 
ticians. All the good judges may be lost 
before Congress acts. Said the Engineers: 
‘‘The rise of the cost of living has now 
made it almost impossible for many of the 
judges to live upon their salaries and 
some of the best judges have been forced 
to resign, while others are seriously consid- 
ering doing so because they cannot live 
upon them.’’ It ought to be explained to 
statesmen that the above sentence when 
translated means bread and meat amd not 
compensation. The judges in the past 
seem to have been willing to work for 
food, clothes and housing, but object seri- 
ously to working on partially empty 
stomachs without appropriate shelter. 
Landlords, and obviously statesmen, caw 
point with pride to the happy fact that 
they can always pick up good, warm, sec- 
ond-hand clothes at a bargain. No one 
ean deny that courteous merchants are 
constantly erying the virtue of these wares 
on the street corners. But will that habili- 
ment upon a judge suit the American 
people? 

Now the famous common sense of the 
engineers was sufficient to guide them 
rightly but, conscious of the necessity of 
convincing Congress, they supplemented 
this safe mentor by having its Patent Com- 
mittee make a thorough investigation. 
That committee found conditions suffi- 
ciently alarming to wake up the engineer- 
ing profession with the result just outlined. 
When the engineers commenced to knock 
at the doors of Congress they found there 
ahead of them the National Association of 
Manufacturers, another great body of busi- 
ness men, besides the American Bar Asso- 
ciation. They had all reached the same 
conclusion. It is not unreasonable to pre- 
dict that labor organizations, now appar- 
ently hostile or indifferent to the mere ex- 
istence of the courts, will eventually join 
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with the balance of the commercial world 
as soon as they become a little more finan- 
cially interested in coal mining and bamk- 
ing. And then we shall see many states- 
men encountering difficulty whether to 
follow them, as and when they are labor- 
ers, or as when they are employers of 
laborers. 


The point is that a democracy has to be 
educated before it will act legislatively; 
that many differences have to be recon- 
ciled; that the representatives of the peo- 
ple have to be unmistakably apprised of a 
wish of the public before they ean or will 
accept the voice of the advocate as the 
mandate of the people. The next thought 
is that the most influential element of the 
social organization is commerce. The most 
substantial function of government is the 
protection of industrial activities, property 
rights and civil liberty. The courts also 
devote most of their energy to the complex 
workings of commerce, leaving scarcely a 
measurable interest as to other human en- 
deavors. Social life calls for little atten- 
tion. So, when commerce speaks, Congress 
will act, for the purse that fills the treas- 
ury is the purse that demands good courts. 


THOMAS W. SHELTON. 








NOTES OF IMPORTANT DECISIONS. 


STATUTE FIXING VALUE OF NO PAR 
VALUE STOCK HELD VALID.—The case of 
Roberts & Schaefer Co. v. Emmerson, 144 N. 
E. 818, decided by the Supreme Court of IIli- 
nois, holds that it is within the power of the 
General Assembly to authorize no par value 
stock and fix a definite valuation on same for 
the purpose of computing franchise taxes, and 
General Corporation Act, § 105, as amended 
by Laws 1923, p. 281, § 1, declaring such stock 
shall be valued at $100 per share, is not in- 
valid. 

The opinion of the court relating to this 
phase of the case is as follows: 

“Before 1919 no par value stock was not 
authorized by the laws of Illinois. The act of 
1919 authorized the use of such stock, and the 
amendment of 1923 says that shares of no par 
value stock shall be considered of the value of 
$100 for the purpose of computing the annual 





franchise tax. There is a sufficient difference 
between par value stock and no par value 
stock to authorize this definite basis of valua- 
tion in computing the franchise tax of cor- 
porations authorized to issue no par value 
stock. The General Assembly has said sub- 
stantially that corporations desiring to use 
no par value stock shall make that stock of 
such value, in actuality, as to bear a franchise 
tax computed upon a $100 valuation, or, if the 
stock is not of such value, that the corporation 
shall bear this tax as one of the burdens of 
exercising the privilege, conferred by law, of 
using no par value stock. This is little differ- 
ent, in principle, from saying, as section 32 
of the General Corporation Act says, that no 
par value stock shall not be sold for less than 
$5 nor more than $100 per share. The rules 
of valuation laid down in the General Corpora- 
tion Act, as amended in 1923, are proper as 
applied to the no par value stock of corpora- 
ttons using such stock, and apply uniformly to 
all no par value stock. This classification is 
reasonable and proper. Moreover, it is sub- 
stantially necessiry to the determination of 
fees and franchise taxes. 

“We regard the view here taken as supported 
by the opinion in American Uniform Co. v. 
Commonwealth, 237 Mass. 42, 129 N. E. 622, 
although that case was based in large part 
upon the right of the State to admit or refuse 
admission to a foreign corporation. In that 
case the court said: 

“‘Corporations with capital stock of a par 
value afford an easy measure for the computa- 
tion of the excise. There is no such ready at 
hand measure for the computation of the ex- 
cise upon corporations having capital stock 
without par value. Some excise must be ex- 
acted from them, in fairness to other foreign 
corporations. The latter would have just 
ground for complaint, if they were exempted 
altogether. It cannot be deemed oppressive 
to enact a general rule as to all such corpora- 
tions that the excise shall be measured by the 
par value which most frequently prevails in 
corporations whose stock has a par value.’ 

“Although the issues were not the same, 
some of the language in Detroit Mortgage 
Corp. v. Secretary of State, 211 Mich. 320, 
178 N. W. 697, 182 N. W. 526, also supports 
the view we have here taken. 

“We do not regard the case of People v. 
Mensching, 187 N. Y. 8, 79 N. E. 884, 10 L. R. 
A. (N. S.) 625, 10 Ann. Cas. 101, as authority 
upon the point here in issue. That case in- 
volved a stock transfer tax, and as construed 
by the court, each share of stock was taxed at 
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a fixed sum, regardless of its face value. That 
case decides merely that stocks of different 
face values may not be taxed at the same 
amount. It dealt with stocks whose values 
could readily be determined to be different. 
The issue here is as to a distinction between 
shares of stock having a par value and shares 
of stock having no par value. 

“People v. Walsh, 202 App. Div. 651, 195 N. Y. 
Supp. 184, is not necessarily opposed to the 
view we take in this case. It is true that the 
Walsh case held unconstitutional a New York 
statute valuing no par value stock at $100 per 
share for purposes of taxation, but the New 
York tax was based upon capital issued, and 
the value of such capital is determinable 
whether represented by par value stock or no 
par value stock. The Illinois tax is based on 
authorized capital stock, and the issue here 
presented was not involved in the New York 
case. To impose the Illinois tax there must be 
a basis for valuing all authorized _ stock, 
whether issued or unissued, whether of par 
value or of no par value. The New York case 
in no way presented an issue regarding author- 
ized stock whose value may have been subject 
to future determination. 

“We do not find that the basis for computing 
the franchise tax on no par value stock impairs 
the obligation of contracts, deprives of prop- 
erty without due process of law, or denies the 
equal protection of the laws.” 


TRADE MARKS AND UNFAIR COMPETI- 
TION.—A very interesting decision on the sub- 
ject of Trade Marks and Unfair Competition 
is found in the case of Vogue Company v. 
Thompson-Hudson Company, 300 Fed. 509. 
The facts showed that the plaintiff was the 
publisher of a magazine known as Vogue. 
When the publication of this magazine was 
first commenced in 1892, the plaintiff adopted 
and has since used as its trade mark, first, the 
arbitrary word, “Vogue,” and, second, a large- 
sized capital letter “V,’ carrying between its 
sides the figure of a woman, which mark it 
called the “V-Girl.” This mark had been dis- 
played constantly on the magazine and in the 
advertising literature of the magazine and its 
collateral enterprises. The defendant was the 
owner of a department store which carried and 
sold in one of its departments millinery manu- 
factured by the Vogue Hat Company, a New 
York corporation. The hats of this corpora- 
tion were stamped with the trade mark 
“Vogue,” with a large-sized letter “V,” which 
also carried between its sides the figure of a 
woman. While the names and the formation 





of the letters were somewhat similar, there 
was no deceiving simulation between the 
marks. On this state of facts the Circuit 
Court of Appeals, Sixth Circuit, held that as 
there was probability of injury to plaintiff, 
the magazine publisher, through defendant’s 
misrepresentation of its hats as those spon- 
sored and approved by plaintiff’s magazine, an 
element of unfair competition was present, 
which a court of equity would prevent by in- 
junctive relief. We quote from the opinion of 
the court as follows: 


“We come, then, to what is called ‘unfair 
competition.’ This is nothing but a convenient 
name for the doctrine that no one should be 
allowed to sell his goods as those of another. 
This rule is usually invoked when there is an 
actual market competition between the analo- 
gous products of the plaintiff and the defend- 
ants, and so it has been natural enough to 
speak of it as the doctrine of unfair competi- 
tion, but there is no fetish in the word ‘com- 
petition.’ The invocation of equity rests more 
vitally upon the unfairness. If B represents 
that his goods are made by A, and if damage 
therefrom to A is to be seen we are aware of 
no consideration which makes it controlling 
whether this damage to A will come from 
market competition with some article which A 
is then manufacturing or will come in some 
other way. The injury to A is present and the 
fraud upon the consumer is present; nothing 
else is needed. This is the principle upon 
which the two English bicycle cases were de- 
cided (Walter v. Ashton, 1902, 2 Ch. Div. 282, 
Eastman Co. v. Kodak Co., 15 Rep. Pat. Cases, 
105). It was also at the bottom of our own 
decision in Peninsular Co. v. Levinson (247 
Fed. 658, 159 C. C. A. 560) and of Akron Co. v. 
Willys Co. (C. C. A. 3, 273 Fed. 674), Imperial 
Co. v. Fairbanks Co. (50 App. D. C. 250, 270 
Fed. 686), Aunt Jemima Co. v. Rigney (C. C. A. 
2, 247 Fed. 407, 159 C. C. A. 461, L. R. A, 
1918-6, 1039). We have no doubt it is a sound 
principle and should be applied in appropriate 
cases. 

“In this case the reasonable probability of 
injury to plaintiff through defendants’ mis- 
representation is clear, even if it has not ac- 
tually occurred. Plaintiff’s magazine is so far 
an arbiter of style, and the use of plaintiff's 
trade mark upon defendants’ hats so far in- 
dicates that the hats were at least sponsored 
and approved by the plaintiff, that the same 
consideration which make the misrepresenta, 
tion so valuabie to defendants make it preg- 
nant with peril to plaintiff. It seems not ex- 
treme to say, as plaintiff’s counsel do, that 
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persistence in marking under this trade mark 
articles of apparel which are unfit, undesirable 
or out of style would drive away thousands 
of those who customarily purchase plaintiff's 
magazine. This record makes a case entirely 
fit for the application of the principle just dis- 
cussed, and plaintiff was entitled to an injunc- 
tion against the further use either of the 
‘V-Girl’ or the ‘V,’ not in its ordinary use as a 
capital letter, but as the dominating feature 
of the label. 

“However, we find no satisfactory basis for 
an accounting against either the manufacturer 
or retailer for profits or damages. The case 
is peculiarly one where such damage as has 
occurred, like that which is still in prospect, 
is incapable of computation. We see no rea- 
sonable probability that any substantial dam- 
ages could be proved and reduced to dollars and 
cents with that degree of accuracy that is es- 
sential in such a case. Nor does this conclu- 
sion, that there should be no accounting, make 
it necessary to decide whether plaintiff is en- 
titled to relief strictly as for trade-mark in- 
fringement. Those cases in which plaintiff in 
such a suit has been awarded all the profits 
which defendant received from the sale of the 
articles wrongfully trade marked have been 
cases in which by the theory of the law the 
plaintiff had lost the sales. The plaintiff’s re- 
lief will therefore be confined to the issue of 
an injunction and the recovery of taxable costs 
of both courts. 

“Since the misrepresentation put by defend- 
ant manufacturer upon the label requires the 
injunction, it is unnecessary to differentiate 
the case more expressly made against the re 
tailer. The other grounds urged in defense 
have not impressed us.” 








BEFORE 
There are meters of accents 
And meters of tone; 
But the best of all meters 
Is to meet her alone. 


AFTER 
There are letters of accent 
And letters of tone, 
But the best of all letters 
Is to let her alone. 
—Tartan (Carnegie). 


Rastus had just rolled out three naturals to 
the gaze of his brunette opponent. 


Snowball: “Say that, Rastus, Ford dem dice, 
Ford dem dice.” 
us: ‘“Whufoh, yo’ means ‘Ford dem 
dice?’” 
Snowball: “Yo‘ knows what ah means; ah 


means shake, rattle and roll, niggah; shake, 
rattle and roll.’-—Virginia Reel. 





LOST OR MISPLACED 
By John B. Reno 


This article does not purport to deal 
with cases that might provide interesting 
subjects for discussion pertaining to the 
finding of property on the premises of 
another, but shall be limited to the con- 
sideration of the rights and duties of the 
finder of property lost or misplaced in the 
safe deposit vaults of a banking institution. 


At first blush it might seem that ‘‘lost’’ 
and ‘‘misplaced’’ are terms used to signify 
the same thing, and it must be confessed 
that such is the popular understanding. 
But strictly speaking the measure of dif- 
ference is very marked. This distinction 
is accurately pointed out in the ease of 
Hamaker v. Blanchard,! where the facts 
were that a servant found money on the 
floor of one of the public parlors of a hotel, 
and it was held that she was entitled to it 
against everyone but the true owner, the 
court saying: ‘‘But property is not lost 
in the sense of the rule, if it was inten- 
tionally laid on a table, counter or other 
place by the owner, who forgot to take it 
away, and in such case the proprietor of 
the premises is entitled to retain the cus- 
tody. Whenever the surroundings evi- 
dence that the article was deposited in 
its place, the finder has no right of posses- 
sion against the owner of the building.’’ 


The same distinction is made in the in- 
stance of money having been left in an old 
safe, and thence had slipped or been acci- 
dently shoved in a crevice in the safe and 
thus became hidden;? also where money 
was found in an envelope on the floor of 
a paper mill, which manufactured paper 
from old paper.* In Kinkaid v. Eaton* 
the court went to the length of holding 
that even where the owner left his pocket- 
book on a desk in a bank, and supposing 
he had lost it, advertised a reward to any- 
one who found it, he who discovered it on 


(1) 90 Pa. 377; 35 Am. Rep. 664. 
sol”? Durfee v. Jones, 11 R. I. 588; 23 Am. Rep. 
wt’ Bowen v. Sulivan, 62 Ind. 281; 30 Am. Rep. 
(4) 98 Mass. 139; 93 Am. Dee. 142. 
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the desk was not entitled to the reward, 
as it had not been lost and was not found. 
The court said that: ‘‘To diseover an 
article voluntarily laid down by the owner 
within a banking house, and upon a desk 
provided for the use of such persons hav- 
ing business there, is not the finding of a 
lost article. The occupants of the bank- 
ing house and not the plaintiff were the 
proper depositories for an article so left.’’ 


In Loucks v. Gallogly® the plaintiff 
discovered $50 in bills on a desk in the 
National Exchange Bank of Albany, and 
handed it to the teller of the bank to hold 
for the owner and none made claim. Two 
years passed and plaintiff sued the teller. 
The court said that: ‘‘It has been held 
that in order to constitute legal losing, 
the thing must have been actually lost by 
the owner and not merely mislaid; that is, 
he must not voluntarily and purposely 
have laid it away in a certain place for a 
time, with the intention of retaking it and 
then have forgotten where he had placed 
it; but it must have involuntarily and 
accidentally, as respects the owner, got- 
ten out of his possession.”’ 

In Bridges v. Hawkesworth® the plain- 
tiff being in defendant’s public shop, 
found money on the floor and it was held 
he was entitled to the possession as finder, 
the court saying that ‘‘The notes were 
never in the custody of the defendant, nor 
within the protection of his house, before 
they were found, as they would have been 
had they been intentionally deposited 
there.’’ In Lawrence v. State? a barber 
found a pocketbook containing $480 in 
money on a table in his shop. Refusing to 
deliver it to the rightful owner he was 
charged with larceny, and defended on the 
ground that lost property could not be 
the subject of larceny. The court in deny- 
ing his defense, said: ‘‘To place a pocket- 
book upon a table, and to omit or forget 
to take it away, is not to lose it in the 
sense in which the authorities speak of lost 
property.’’ 

(5) Misc, Rep. 22; 23 N. Y. Supp. 126. 


(6) 7 Eng. L. & Eq. 424. 
(7) 1 Humph. (Tern.) 228; 34 Am. Dec. 644. 





All the cases which recognize the right 
of the finder of property in a public house 
or place of business recognize the rule that 
if money is discovered on a table, or desk, 
or in a drawer, it is not lost in a legal 
sense, but is within the possession and pro- 
tection of the owner of the house. 


In Foster v. Fidelity Safe Deposit Co.® 
plaintiff rented a safe deposit box of de- 
fendant, and while using the customer’s 
private room, discovered an envelope lying 
on the corner of the desk containing bills 
to the amount of $180, and delivered it 
to the officers of the company, and after 
diligent search by them, but failing to 
find the rightful owner, brought suit for 
its return. Say the court: ‘‘The attitude 
of the defendant is therefore that of a 
lawful custodiam of the money for the 
benefit of the true owner. This trust it 
cannot repudiate, and it should exercise 
due care to discover the real owner and de- 
liver the property to him.’’ 


Somewhat. different were the facts in 
Sileolt v. Louisville Trust Co.® Plaintiff 
while in the safety vault department of 
defendant for the purpose of using his 
own box therein, found on the floor a Lib- 
erty Bond of the par value of $1000. He 
and the agent and servant of defendant 
entered into an agreement whereby plain- 
tiff surrendered the custody of the bond 
to defendant, and it was agreed that in 
the event the owner was not discovered 
within six months defendant would return 
the bond to plaintiff. The owner not hav- 
ing been found within six months plaintiff 
brought suit. Say the court: ‘‘The cus- 
tody of the chattel when discovered by ap- 
pellant being in one who owed a duty to 
the owner, such custodian must be treated 
as representing the owner, and as such 
representative has a prior right to the 
custody, and notwithstanding the agree- 
ment alleged, it was the duty of such cus- 
todian to refuse the custody to such ap- 
pellant.’’ 


(8) 264 Mo. 89; 174 S. W. 376. 


(9) 265 S. W. 612 (Kentucky Court of Appeals. 
Oct., 1924). 
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If the custody of the bond was in the 
defendant, the agreement between the 
finder -and the agents of defendant was 
without consideration and hence of no 
legal validity. It would seem that, by the 
very nature of the business the keeper of 
a safe deposit vault is in possession of the 
property left in his vaults. Safe deposit 
boxes are usually provided with two keys, 
one of which the vault keeper retains, the 
other being given to the depositor. The 
box cannot be opened without the co-opera- 
tion of both, and hence there is a joint 
custody in possession. Does this joint cus- 
tody terminate upon the box or its con- 
tents being removed from the protection of 
the double lock and taken into the exclu- 
sive possession of the owner? The test 
would seem to be whether a suit would lie 
against the keeper of the vault, in the cir- 
cumstances of the case in hand, if the 
plaintiff had secretly carried away the 
bond and the owner could establish the 
fact that the bond had been dropped in- 
advertently on the floor of the vault. 
Theoretically when the owner of the prop- 
erty took it into his possession, the joint 
possession was terminated and the exclu- 
sive possession of the owner established. 
Could the inadvertent dropp ng of the 
bond on the floor re-establish the joint 
possession? Suppose that another having 
an equal right to use the eommon room 
designed for the convenience of the bank’s 
customers had stolen the bond from the 
person of the owner, would the bank be 
liable? Clearly not as bailee, for there 
ean be but one exclusive possession, and 
that possession was in the owner. It would 
seem that the contract between the owner 
and the vault keeper was that while the 
property was in the exclusive possession 
of the keeper of the vault, such vault 
keeper would exercise care commensurate 
with the circumstances to see that he was 
protected. Whether this obligation should 
be extended to include cases where the 
property is inadvertently not restored to 
the actual possession of the vault keeper 
seems hardly open to question, since it 





would pave the way for the perpetration 
of many frauds by placing the burden on 
the vault keeper to account for the loss 
of property once shown to have been in its 
possession. The true solution seems to 
lie in the middle ground, that where the 
vault keeper has actual knowledge of the 
misplacing of property on its premises, as 
in the above case, it should be charged with 
the duty of asserting its right to posses- 
sion to the exclusion of all except the 
rightful owner. Whether the keeper 
should be charged with constructive 
knowledge of misplaced property on its 
premises seems not to have received judi- 
cial recognition. 


ENFORCEMENT OF = INTERNA- 
TIONAL LAW IN THE UNITED 
STATES* 


There can be little doubt that in the 
United States international law has re- 
ceived at the hands of the courts, and not 
only of the executive authority, better and 
more consistent recognition than anywhere 
else. As early as 1804 Chief Justice Mar- 
shall observed that an act of Congress 
ought never to be construed to violate the 
law of nations if any other possible con- 
struction remains. Later, in 1815, the 
great Chief Justice reaffirmed this position 
and declared that until an act of Congress 
has been passed the Court is bound by the 
law of nations, which is a part of the law 
of the land.? 

This position of John Marshall the 
United States Supreme Court has consist- 
ently maintained, as evidenced by quite 
modern cases. Indeed, in some instances 
it has chosen to adopt language even 
stronger than that of Mr. Justice Marshall. 
Thus in 1895, speaking for the Court, Mr. 
Justice Gray holds that international law, 
in its widest and most comprehensive sense, 

*This article will be followed by another on 
“Limitation of the Treaty-Making Power,” and 
one on the recognition of new governments. Dur- 
ing the war the author was in charge of Czecho- 


slovak matters in the United States, and later 
became Commissioner of the new republic. After- 


ward he was United States Minister to Japan, and 
is now in Washington engaged in research work. 


(1) The Charming Betsy, 2 Cranch 64, 
(2) The Nereide, 9 Cranch 388. 
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is a part of the law of the land, and must be 
ascertained and administered by the courts 
of justice as often as questions involving 
international law are presented in litiga- 
tion between man and man and duly sub- 
mitted to the determination of the courts. 
The learned Justice emphasizes that he has 
in mind not only questions of right be 
tween nations when he speaks of interna- 
tional law, but questions of what interna- 
tional jurists call private international 
law, or the conflict of law, as it is other- 
wise frequently called, and concerning the 
rights of persons within the territory and 
dominion of one nation, by reason of acts, 
private or public, done within the domin- 
ions of another nation.* 

In a still later case, and one which has 
become a leading decision in the latter day 
history of international law, it is again 
Mr. Justice Gray who holds that ‘‘interna- 
tional law is a part of our law, and must be 
ascertained and administered by the 
courts of justice of appropriate jurisdic- 
tion, as often as questions of right depend- 
ing upon it are duly presented for their 
determination. For this purpose, where 
there is no treaty, and no controlling ex- 
ecutive or legislative act, or judicial deci- 
sion, resort must be had to the customs and 
usages of civilized nations; and, as evi- 
dence of these, to the works of jurists and 
commentators, who, by years of labor, re- 
search and experience, have made them- 
selves peculiarly well acquainted with the 
subjects of which they treat. Such works 
are resorted to by judicial tribunals, not 
for the speculation of their authors con- 
cerning what the law ought to be, but for 
trustworthy evidence of what the law 
really is.* 

A declaration that international law is 
the law of the land is, of course, very 
broad and sweeping language and under 
certain circumstances, particularly to lay- 
men, might even prove misleading, since, 
standing alone, it is susceptible of being 
understood as holding that the law of na- 
tions must prevail, and does prevail, in the 


(3) Hilton v. Guyot, 159 U. S. 112. 
(4) The ‘Paquette Habana,’’ 175 U. S. 677. 





courts of the United States, under any and 
all cireumstances. Obviously, simple re- 
flection will show that this is far from 
actually being so. 


What the decisions mean, and are in- 
tended to mean, is that when this can be 
done without running counter to a stat- 
utory provision, congressional or of a state 
legislature, or to an executive act clearly 
governing the case, international law will 
be given effect and the courts will take 
judicial notice as to what the international 
law in the particular instance is. For 
that matter, this position is clear enough 
from the forceful language of Marshall 
who clearly concedes that if an act of Con- 
gress violates the law of nations, it is the 
act of Congress which must be enforced. 
The injured party would have a remedy, if 
any, in the usual diplomatic procedure. 


In the United States, not only the Con- 
stitution and the laws of the United States 
made im pursuance thereof, but all treaties 
made under the authority of the United 
States are the supreme law of the land. 
But the Supreme Court has held, and it 
could not do otherwise, that if there be 
any conflict between the provisions of any 
treaty and the provisions of the law, the 
latter must control. A treaty, the Court 
holds, is primarily a contract between two 
independent nations, and for the infrac- 
tion of its provisions a remedy must be 
sought by the injured party through 
reclamations upon the other. ‘‘Whether 
the complaining nation has just cause of 
complaint is not a matter for judicial cog- 
nizance. When a law is clear in its pro- 
visions, its validity cannot be assailed be- 
fore the courts for want of conformity to 
stipulations of a previous treaty, not al. 
ready executed. So far as a treaty made 
by the United States, with any foreign 
nation, can be made the subject of judicial 
cognizance in the courts of this country it 
is subject to such acts as Congress may 
pass for its enforcement, modification, or 
repeal.® 


(5) Article VI, Constitution of the United States. 
(6) Whitney v. Robertson, 124 U. S. 190. 
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If, in the ease of a conflict of provisions 
of a treaty and a congressional enactment, 
-the latter prevails, if it followed, in the 
point of time of its adoption, the treaty, 
it is because of the obvious and only pos- 
sible theory that the act operates as a re- 
peal of the provisions of the treaty, or 
that, at any rate it suspends its operation 
while in force. But if a treaty must give 
way to the provisions of a federal statute, 
it is only too obvious that this is equally, 
and even more, true, of international law. 
The courts in such a case will enforce the 
statute, leaving the violation of interna 
tional law, if any, to adjustment through 
the usual channels of international inter- 
course. 

But what if an act of one of the state 
legislatures, and not of Congress, violates an 
established principle of international law? 
As the situation stands at the present time, 
clearly there would be only one course 
open to the courts, viz., to enforce the 
state statute, always assuming its consti- 
tutionality and that it does not contravene 
any valid federal enactment. 

If this inquiry were restricted to the 
problem of a law passed in contravention 
of a treaty, by a state legislature, and if 
we disregard for the moment the question 
of violation of international law not em- 
bodied in a treaty negotiated in due course 
and properly ratified, as well as within 
the treaty-making power of the federal 
government, then we are on entirely dif- 
ferent ground. The judges are, of course, 
bound by the provisions of such a treaty, 
anything in the constitution or laws of 
any state to the contrary notwithstanding.” 
And it is not necessary to emphasize that 
there are numerous cases to the effect that 
when anything in the constitution or laws 
of a state is in conflict with a treaty, the 
latter must prevail.® 

Under Article I, Section 8, of the federal 
Constitution, Congress has power to define 
and punish piracies committed on the high 
seas, and offenses against the law of na- 
tions. There exists a considerable body of 


(7) Article VI, Constitution of the United States 
(8) 26 R. C. L. 926, and cases cited; 6 R. C. L. 


89, and cases cited. 





legislation under this constitutional pro- 
vision, but mostly it is designed to safe- 
guard the neutrality of the United States 
in eases of conflicts between other coun- 
tries. Just how far Congress could go in 
‘defining and punishing offenses against 
the law of nations’’ presents an interesting 
subject for speculation not only from the 
constitutional point of view, but is a ques- 
tion of interest to every international law- 
yer. However, it would seem clear that 
the provision quoted covers the situation 
as to criminal offenses and that of itself 
it would not authorize the invasion of the 
sphere of the civil law of the states in any 
fashion, even to regulate the rights of 
aliens. Those are undoubtedly matters 
that can be reached only by treaty, if at 
all; but that is a question of treaty-making 
power and its limitations, a subject re- 
served for another paper. 


It appears, also, that Congress cannot 
bring within the shelter of this clause any 
offense not recognized by international law 
by arbitrarily declaring it to be one. Thus 
the eighth section of the act of April 30th, 
1790, declared murder as well as robbery 
to be piracy. The United States Supreme 
Court took the position that murder and 
piracy are things so essentially different in 
their nature that not even the omnipotence 
of legislative power can confound or iden- 
tify them. If, by calling murder piracy, 
Congress might assert jurisdiction over 
that offense committed by a foreigner on a 
foreign vessel, what offense might not be 
brought within their power by the same 
device? the court asked, and added that 
the most offensive interference with the 
governments of other nations might be de- 
fended on the precedent.® 

This certainly is sound logie as well as 
sound constitutional law, and it has the 
additional virtue of giving effect to a well 
understood term of international law, de 
clining at the same time to bring about a 
change in the understanding of this term 
by the act of a single power. When the 
framers of the Constitution gave Congress 

(9) U. S. v. Pirates, 5 Wheaton, 184. 
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power to punish piracies and other offenses 
against the law of nations, they clearly had 
in mind such offenses as were and are 
taken cognizance of by international law, 
and they did not confer, and did not in- 
tend to confer, power to create new of- 
fenses, or to change the very nature of any 
recognized offense, perhaps for the sole 
purpose of acquiring jurisdiction which 
otherwise could not be obtaimed. 

It may not be amiss to call attention to 
the fact that in England, too, the courts 
will enforce international law whenever 
possible. In 176i Lord Mansfield cited 
Lord Talbot as having declared in an even 
earlier case ‘‘that the law of nations, in its 
full extent, was part of the law of Eng- 
land.’"4® Blackstone in 1765 asserts, with 
reference to England, that the law of na- 
tions ‘‘is here adopted in its full extent by 
the common: law, and is held to be a part 
of the law of the land.’’!! 

Later, but only for a time, the courts of 
England seem to have receded from this 
position, for in 1876 Cockburn, C. J., 
adopted the view that the clearest proof of 
unanimous assent on the part of other 
nations would not be sufficient to authorize 
the tribunals of England to apply without 
an act of Parliament what, he maintained, 
would amount to a new law.? 

In a much more modern ease the English 
courts returned to their original position, 
as expounded by Mansfield and Black- 
stone, and held that international law 
‘will be held and applied by our munici- 
pal tribunals when legitimate occasion 
arises for those tribunals to decide ques- 
tions to which the doctrines of interna- 
tional law may be relevant.’’!% 

Obviously, the courts of England would 
not, and could not, enforee any rule of in- 
ternational law inconsistent with an act 
of Parliament, or, perhaps, with a firmly 
established principle of common law, but, 
barring these contingencies, there would 
seem to be no doubt they will enforce 


(10) Triquet v. Bath, Stowell and Munro, In- 
ternational cases, XXXII. 

(11) Commentaries, Book 4, chap. 5. 

(12) R. v. Keyn, Scott, cases, 243. 

(13) Rand Mining Co. case, Evans, cases. 





properly applicable principles of the law 
of nations. 

Crystallization and development of in- 
ternational law, and the adoption and en- 
forcement of its undisputed principles, is 
probably the safest and surest road to im- 
ternational understanding and _ peace. 
Even the casual student must admit that 
in the United States much has been accom- 
plished to make the law of nations a living 
force. CHARLES PERGLER. 

Washimgton, D. C. 








INSURANCE—BREACH OF WARRANTY 


SILVERMAN ET AL. v. AMERICAN EAGLE 

FIRE INS. CO. 
(Supreme Court of New Jersey. October 24, 
1924) 


If automobile policy warranty that car was 
1917 car was breached, in that the car had 
been sold in 1915, insurer would not be liable. 


Saul Nemser, of Jersey City, for plaintiffs. 

Vanderbilt & Hedden, of Newark, for de 
fendant. 

PER CURIAM. (1) A number of reasons 
are urged for a new trial in this cause, but 
we think it is sufficient to deal with that 
which relates to the alleged breach of warranty 
with respect to the year of manufacture. The 
question was whether the car, which was 
found partially burned at Haledon and which 
the parties seem to have admitted was identi- 
cal with the car that plaintiff had insured and 
which had been stolen from in front of a hotel 
in Newark, was the same car that the defendant 
showed, without substantial controversy, had 
been sold in Boston in the year 1915. If it 
was the same car, it would follow that the war- 
ranty in the policy that the car was a 1917 
car had been violated and, consequently, the 
defendant would not be liable in view of the 
decision of this court in Felakos v. Eetna In- 
surance Co. (N. J. Sup.) 119 Atl. 277. 

(2) While we are inclined to think that a 
jury question was presented on this phase of 
the case, we are nevertheless of the opinion 
that the verdict was clearly against the weight 
of evidence, so far as it involved a finding that 
the car sold in Boston in 1915 was not the 
same as that found in Haledon and insured 
under the plaintiff’s policy. The evidence 
showed without contradiction that, as to the 
car found at Haledon, the serial number was 
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as described by the witnesses “4C2952,” and 
the main ground urged on the part of the 
plaintiff for the proposition that this was not 
the same as the one sold in Boston is that the 
testimony and depositions relating to the Bos- 
ton car show simply the number “2952” with- 
out any “4C.” This, however, is a mistake, 
because the documentary evidence seems to 
show plainly that the “4C” part of the number- 
ing related to the model and that the Boston 
invoice or bill of sale, or whatever it may be 
called, shows that the car “2952” sold in 1915 
was a model “4C.” 

Our examination of the evidence in the case 
leads us to the conclusion that the jury clearly 
found against the great weight of evidence on 
this feature of the case and, consequently, the 
verdict should be set aside and a new trial 
ordered. 


NOTE—Breach of Warranty as to Model of 
Automobile, as Barring Recovery Under Policy. 
—False representation by insured as to the 
year model of his car is generally held to be 
material, and to avoid the policy. Standard 
Auto Ins. Ass’n v. West, Ky., 262 S. W. 296; 
Kenney v. Franklin Fire Ins. Co, Mo. App., 
247 S. W. 249; Bushong v. Security Ins. Co., 
Mo. App., 253 S. W. 175. 

The question of the materiality of a mis- 
representation of the year model is for the 
jury, where the application contains other 
information that is correct from which the 
insurer may easily ascertain the true fact. 
Berry v. Equitable Fire & M. Ins. Co., Mo. 
App., 263 S. W. 884, overruling Hughes v. Hart- 
ford Fire Ins. Co., Mo. App., 263 S. W. 883. 

If the description of the car is made a war- 
ranty, giving a wrong year as that of its make 
is fatal to the policy. Felakos v. Aetna Ins. 
Co, N. J. L., 119 Atl. 277. Where the premium 
rate and the amount of the insurance are de- 
pendent upon the year of manufacture, mis- 
representation by the insured that the car is 
of later make than it really is, renders the 
policy voidable. Hughes v. ‘Hartford Fire Ins. 
Co., Mo. App., 257 S. W. 500. 

In an action to recover the amount of a fire 
insurance policy issued in 1912 upon an auto- 
mobile which was subsequently destroyed by 
fire, it was held that the representation by 
plaintiff at the time of securing the insurance 
that the automobile was a 1910 model, Premier, 
when in fact it was a 1906 model, Premier, 
was a material misrepresentation, which ren- 
dered the policy void under a provision therein 
that the policy “shall be void if the insured has 
concealed or misrepresented, in writing or 
otherwise, any material fact or circumstance 
concerning this insurance or the_ subject 
thereof.” In this respect the court said: “I* 
is impossible for insurance agents to ascertain 
the condition of the car from its outside ap- 
pearance. The condition largely depends upon 
the wearing of the gears which are concealed 
within metalkbound cases. It also largely de- 
pends upon the year of the manufacture, as 





it is a matter of common knowledge that in 
the manufacture of automobiles changes are 
made from year to year to remedy defects that 
are found to exist, and to add to the con- 
veniences and safety in the use of the car, as 
are shown to be important through experience. 
It is a matter of common knowledge that in 
1912 a 1910 Premier was of a value greatly in 
excess of that of a 1906 Premier. So that 
there was a clear misrepresentation of a ma- 
terial fact which as a matter of law vitiates 
the defendant’s contract. Reed v. St. Paul 
Fire & M. Ins. Co., 165 App. Div. 660, 151 N. Y. 
Supp. 274. 

“Where insurance was not written by the 
insurer on automobiles of a model prior to 
1908, and as cars increased in age the premium 
rate was correspondingly higher, a repre 
sentation that an automobile insured in 1912 
was a 1910 model, when in fact it was a model 
of 1907, was material, and avoided the policy 
as matter of law, no matter how innocently 
made. Smith v. American Auto Ins. Co., 118 
Mo. App. 297, 175 S. W. 113.” 








ITEMS OF PROFESSIONAL INTEREST 


PROGRAM OF COMMITTEE ON COMMERCE, 
TRADE AND COMMERCIAL LAW 


The Committee on Commerce, Trade and 
Commercial Law of the American Bar Associa- 
tion will hold a public meeting in the Chamber 
of Commerce Building, No. 65 Liberty Street, 
New York City, Tuesday, Wednesday and 
Thursday, March 17, 18 and 19, 1925, for dis- 
cussion and recommendation by all persons 
interested in the subects appearing upon the 
agenda or that may be appropriately added 
thereto. 

The committee cordially invites all persons 
interested in any of the subjects mentioned to 
meet with the committee at the time stated for 
their consideration, and those unable to attend 
in person are requested to submit written sug- 
gestions. Sessions of the meeting will open 
promptly at 10 A. M. 


TENTATIVE AGENDA 
Tuesday, March 17: 
1. Suggestions of 
(a) New Business. 
(b) Other Subjects. 
1. Bankruptcy. 

(a) Resolution of the 1924 report by 
the committee declaring the administra- 
tion of bankruptcy estates a govern- 
mental function and favoring adminis- 
tration thereof by official receivers. 

(b) Amendments to the ‘Bankruptcy 
Act. 

(c) Amendments to the Rules of Pro- 
cedure in Bankruptcy. 
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1. Industrial Court Act for the United 
States. 

Wednesday, March 18: 

1. Rules of the Road Act on Federal high- 
ways receiving federal aid and on highways 
over which the U. S. mails are carried, in the 
interest of reducing automobile accidents and 
of securing unity of rules of the road for gov- 
erning the use of highways by motorists in 
states other than their residence. 

(a) Speed Regulations. 

(b) Marking of Highways. 

(c) Uniformity of Police Traffic Tower 
Signals and Regulations in Various 
Cities. 

(d) Regulations Covering Signaling 
by Drivers for Stops, Turns, etc. 

(e) Brake Requirements. 

(f) License Tags and Mountings. 

(g) Headlamp and Lens Regulations. 

(h) Windshield Deflector to Prevent 
Blinding of Operator by Headlights, 
Spotlights, etc. 

(i) Use of Stop Lights. 

(j) Tail Lamp Specifications. 

(k) Rear View Mirrors. 

(1) Marking Main Crossings and 
Railroad Crossings and Day and Night 
Warning Signals for Same. 

(m) Parking and Parking Signs. 


Thursday, March 19: 

1. Senate Bill No. 1005, U. S. Arbitration 
Act. 

2. Senate Bill No. 1006, U. S. Sales Act. 

3. Senate Bill No. 2915, Amendments to 
Pomerene Bills of Lading Act. 

Executive Session. 

W. H. H. PIATT, Chairman. 
Kansas City, Mo. 


RECOMMENDATIONS BY THE JUDICIAL 
CONFERENCE OF SENIOR CIRCUIT 
JUDGES FOR AMENDMENTS TO 
THE EQUITY RULES* 


Equity Rule X shall read as follows: 

“Rule X. In suits for the foreclosure of 
mortgages or the enforcement of other liens 
a decree may be rendered for any balance 
found to be due, whether the plaintiff is the 
owner of the debt or a trustee or agent for the 
holder or holders of the bonds or indebtedness 
secured by the mortgage or lien, due over and 
above the proceeds of the sale or sales, and 
execution may issue for the collection of the 
same as is provided in Rule VIII when the 


*Other recommendations were printed in Cent. 
L. J. 98, No. 1. 








decree is solely for the payment of money. If 
upon such execution any money is collected in 
an action in which the plaintiff is trustee or 
agent for the holder or holders of the indebt- 
edness secured by the mortgage or other lien, 
the money thus collected shall be paid to the 
trustee or agent, who shall thereupon pay the 
same over to the owner of the indebtedness 
if there be only one, and if there be more than 
one holder of the bonds or other evidence of 
debt such trustee or agent shall distribute the 
same pro rata among the holders of such bonds 
or debts.” 

Equity Rule XXX shall read as follows: 

“Rule XXX. When in the determination of 
a counter-claim in which affirmative relief is 
asked complete relief cannot be granted with- 
out the presence of parties other than the 
plaintiffs and defendants, the court must order 
them to be made parties defendants if such 
parties are subject to the jurisdiction of the 
court.” 


SUGGESTIONS OF THE JUDICIAL CON- 
FERENCE TO UNITED STATES DIS- 
TRICT JUDGES FOR THE DIS- 

PATCH OF BUSINESS i 


(a) In any case which might have been 
brought to trial, in which no action has been 
taken by the parties for one year, it shall be 
the duty of the clerk to mail notice thereof 
to counsel of record and to the parties thereto, 
if their postoffice addresses are known, thirty 
days before the opening of the term of court 
following the first of January in each year. 
If such notice has been given and no action 
has been taken in the case in the meantime, an 
order of dismissal shall be entered as of 
course at the opening of such term of court. 

(b) Continuances to another term by agree- 
ment of counsel shall not be allowed. Other 
engagements of counsel should not be accepted © 
as a ground for continuances. No continuances 
should be allowed except for good cause shown 
by affidavits, such as sickness of a party or un- 
avoidable absence of an important witness. 

(c) There shall be fixed times at frequent 
intervals for the hearing of motions and set- 
tlement of issues. Postponement of matters 
on such calls shall not be permitted except for 
causes justifying the continuance of a case set 
for trial. 

(d) Examination of prospective jurors shall 
be by the judge alone. If counsel on either 
side desires that additional matter be inquired 
into, he shall state the matter to the judge, 
and the judge, if the matter is proper, shall 
conduct the examination. 
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BOOK REVIEWS 


CRIMINOLOGY 


A volume entitled as above, and of which 
Edwin H. Sutherland, Ph. D., Assistant Pro 
fessor of Sociology in the University of Illi- 
nois, is the author, was recently published by 
J. B. Lippincott Company, Philadelphia. The 
book is the latest addition to the Sociological 
Series published by this company, and it treats 
the subject exhaustively, yet in an intensely 
interesting way. It treats a department of 
social knowledge in which recent scientific ad- 
vances have been great. It deals with a field 
of social organization in which the changes 
under discussion are numerous and far-reach- 
ing, and in which they confront a stubborn and 
antiquated conservatism. There are five chap- 
ters devoted to the Causes of Crime, four 
chapters devoted to Prisons, and other chapters 
given over to such important aspects of crim- 
inology as the Victims of Crime, the Police 
System, the Court, Methods of Reformation, 
Prevention of Crime, etc. Professor Suther- 
land is fitted for just such a task as few per- 
sons are, and has ably met the needs in this 
regard of the student and the public. He has 
avoided exaggeration and radicalism, and has 
written in a spirit that is at once progressive 
and cautious. The book comes at a time when 
it meets an urgent demand from the students 
o. criminology, and from the public generally, 
caused by an awakened interest in the subject 
by conditions existing since the close of the 
World War. The book contains over six hun- 
dred pages and is attractively bound in green 
cloth. 


INTERNATIONAL CLAIMS 


Colonel George Cyrus Thorpe, A. M., LL.B., 
member of the bar of the District of Columbia, 
and member of the American Society of Inter- 
national Law, is the author of a work just pub- 
lished by Vernon Law Book Company, Kansas 
City, Missouri, on the subject of International 
Claims, The reader is referred to “Who’s 
Who” for some of the accomplishments of 
Colonel Thorpe. 

The author states in the introduction to his 
work that of some sixty-five arbitral settle 
ments of international claims, of which the 
United States has been a party, the amount 
submitted for adjudication in three alone was 
more than two billions of dollars. The ac- 
celerated tendency of nations to settle their 
differences judicially creates a widespread de 
mand for legal counsel familiar with such 








specialized practice. We quote further from 
the author as follows: 

“If it is true, as is said, that approximately 
a hundred thousand Americans have pecuniary 
interests in claims that will come before the 
mixed commissions to be organized under re 
cently ratified claims conventions between the 
United States and Mexico, a lawyer in any 
section of the country may be required to pre- 
pare claims against Mexico. 

“While most lawyers are more or less 
learned in the great branch of the profession 
known as International Law, there is no reason 
to expect any lawyer, no matter how adroit, 
or versatile, to know just how to proceed with 
his client’s foreign claim except in the rare 
eases of lawyers who have had the experience 
of such special practice and have learned the 
intricacies of the path to government’s espousal 
of a cause. 

“The mission of this small volume is, there- 
fore, specialized to blaze the discovered trail 
and to furnish a practical and concise guide 
for the use of lawyers in the preparation of 
claims before international arbitral tribunals 
or claims commissions. It aims to be suffi- 
ciently informative, without other reference, 
to meet lawyers’ needs in the vast majority of 
international claims that are likely to arise out 
of disturbed international relations in which 
the United States has been, or may be, a par- 
ticipant or its citizens victims.” 


CASES ON PARTNERSHIP 


West Publishing Company has just published 
as one of the American Casebook Series Gil- 
more’s Cases on the Law of Partnership, with 
a 1924 Supplement prepared by William E. 
Britton, Professor of Law, University of Illi- 
nois. The new Supplement contains about 
thirty new cases covering the Uniform Partner- 
ship Act, the Uniform Limited Partnership 
Act, Limited Partnership Association Acts, and 
Business Trusts. It also contains, in the Ap- 
pendix the Uniform Partnership Act, together 
with the notes of Professor William Draper 
Lewis, who was the draftsman of the original 
act. The material in the Supplement, includ- 
ing the Appendix, contains one hundred and 
sixty-five pages. 


DECISIONS OF NEW YORK TRANSIT 
COMMISSION 


Volume 3 of Transit Commission Reports of 
the State of New York, for the City of New 
York, has been received. These reports are 
published by the Commission. 
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DIGEST 


Digest of Important Opinions of the State Courts 
of Last Resort and of the Federal Courts. 


Copy of Opinion in any case referred to in this 
Digest may be procured by sending 25 cents to us 
or to the West Pub. Co., St. Paul, Minn. 
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1. Admiralty—Bankruptcy of Foreign Corpora- 
tion.—Trustee of Canadian corporation’s property, 
appointed in Canada under local laws in some 
form of insolvency or bankruptcy proceeding, is 
virtute officii, without authority in United States, 
in absence of assignment from the bankrupt.— 
The Lydia, U. S. C. C. A., 1 Fed. (2d) 18 


2. Arbitration and Award—Duress.—Threat that 
defendants would law matter as far as they could 
and with all legal ability they could command 
with their large resources, if plaintiff would not 
arbitrate, was not duress that would invalidate 
agreement to arbitrate.—Legrand v. Holbrook, Ky, 
265 S. W. 16. 


3. Army and Navy—Disability Compensation.— 
An allegation that Director of Veterans’ Bureau 
acted arbitrarily in discontinuing disability com- 
pensation, because petitioner’s physical condition 
had not improved, but had become worse. being 
the same and resulting from the same causes for 
which compensation was originally allowed, sets 
forth no ground for relief, since such action by the 
Director is ee authorized by War Risk 
Insurance Act, § 13, as amended (Comp. St. Ann. 
Supp. 1919, § 514kk), and section 305, as added 
(Comp. St. Ann. Supp. 1923, a° 514rrrr).—Silber- 
schein v. United States, U. S. S. C., 45 Sup. Ct. 69. 


4. Automobiles—Collision.—An automobile, oper- 
ated by the defendant, was driven from and off 
the roadway and onto the sidewalk, and struck 
and injured the plaintiff who was walking there. 
The defendant testified that, while thus driving 
along the roadway, a bee flew in the car and 
frightened her children, who were riding with her, 
so that her attention was distracted, and that one 
of the children (three or four years old) ‘‘put her 
hand on the wheel and jerked it quick!y;” held, 
that a motion to direct a verdict for the defendant 
upon the ground that there was no evidence of 
any negligence, which was the proximate cause of 
the accident, was properly denied.—De Mott v. 
Knowlton, N. J., 126 Atl. 327. 


5.. Bankruptcy—Amendment.— That acts of 
bankruptcy were not specified in an involuntary 
petition, nor until introduced by amendment more 
than four months after the alleged acts were com- 
mitted, held not a fatal defect, where no objec- 
tion was made in the trial court.—In re Rubin, 

8. C. C. A., 1 Fed. (2d) 157 


6.—Fraud on Creditors.—Stockholders of a cor- 
poration, who obtained an extension of time of 
payment of its debts by promising to pay into the 
corporation a certain sum for continuing its busi- 
ness, and who immediately caused the corporation 
to borrow money on its notes secured by un- 
recorded mortgage maturing on the day the ex- 





tension expired, and merely paid those notes and 
took an assignment of them and the wae 
held to have deceived the creditors and to have 
perpetrated a fraud on them, with resulting dam- 
age to creditors, defeating ‘their claim in bank- 
ruptcy on the assigned notes and mortgage.— 
Litzke v. Gregory, U. S. C. C. A., 1 Fed (2d) 112. 


7.—Insurance Policy.—Where, by peovettens ot 
life policy, assured retains absolute right to ch: night 
beneficiary and to surrender policies, with ri 
to collect surrender value, and paid all premiuane, 
the policy becomes a part of bankrupt estate of 
assured, and by operation of law passes to beng 
under Bankru ptcy Act, § 70, subd. a (3) (Com 
St. § 9654, ouba. a [3]), despite a ee: Relations 
Law N. Y. § 52.—In re Ellis, U. S. D. , 1 Fed. 
(2d) 341. 

8.——Liability of Receiver.—Owners of stock 
found in hands of stock brokers when they became 
bankrupt, held not entitled to recover from re- 
ceiver of bankrupt estate for damages for with- 
holding of stock where it appeared court directed 
withholding of stock until owners’ liability to con- 
tribution to certain creditors of bankrupt, if any, 
should be determined, though no claims for con- 
tribution were filed.—in re Eberhardt, U. S. D. C., 
1 Fed. (2d) 347. 

9——Perpetua! Injunction.—Where bankrupt’s 
property had not been sold by trustee, when peti- 
tion to revise order perpetually restraining mort- 
gage holder from foreclosing mortgage in state 
court was argued, nearly two years and eleven 
months after filing of bankruptcy petition, one 
year and three months after commencement of 
foreclosure proceeding, and more than seven 
months after entry of perpetual injunction, order 
should be modified to permit foreclosure in state 
court.—First tae Co. v. Baylor, U. S. C. C. A., 
1 Fed. (2d) 2 


10.—Bank — take mortgage from farmer 
bankrupt to secure existing indebtedness where 
purpose of bank was not to enable debtor to de- 
fraud other creditors and where mortgage was not 
executed within four months prior to bankruptcy, 
notwithstanding ulterior motive of debtor.—Stefan 
v. Raabe, U. S. C. C. A., 1 Fed. (2d) 129 


11.——Sale Prior to Proceedings.—Where seller, 
who had received payment for goods, executed bill 
of sale and set goods apart in its warehouse as 
goods of buyer before bankruptcy proceedings in- 
tervened, and buyer had no knowledge of seller’s 
insolvency, sale was valid, and buyer was entitled 
to possession, and couid bring action for conver- 
sion and replevin against seller’s trustee.—In re 
aa Hill Preserving Co., U. S. D. C., 1 Fed. (2d) 


12. Banks and Banking—‘‘Deposit.’-—A check 
equivalent to money for banking purposes, if ac- 
cepted by a bank as the consideration for a time 
certificate of deposit, may amount to a ‘‘deposit’”’ 
as distinguished from a loan, within the meaning 
of the Bank Guaranty Law.—State v. South Fork 
State Bank of Chambers, Neb., 200. N. W. 349. 


13.—Insolvency.—A bank director may be lia- 
ble for assenting to reception of deposits after 
knowledge of bank's insolvency, under Crawford 
& Moses’ Dig. § 697, notwithstanding he was not 
personally present in the bank.—Dover v. State, 
Ark., 265 S. W. 76. 


14.——Option on Stock.—Under option contract, 
which gave plaintiff right to purchase bank stock 
at any time offerer gave notice of intention to sell 
or ceased to be director in bank, offerer remaining 
director until his death, and not having prior 
thereto declared his intention to sell, rights of 
plaintiff under option = om —In re eger’s 
Estate, Iowa, 200 N. 2. 


15. Bils and siaesinnstiaads of Contract.—Fact 
that plaintiff, suing on trade acceptance, given in 
payment for medicine, had furnished to payee in- 
gredients from which medicine was made, held 
not to show him partner in transaction nor pre- 
clude him from recovering, because of payee’s 
failure to aid in resale as he had agreed.—King v. 
Stewart, Ark., 265 S. W. 78. 


16.——Consideration.—Notes covered by mortgage 
given to cover defalcations of son as cashier of 
bank and other indebtedness of makers, held not 
a.  Speaate accumaati at ad v. Briggs, Iowa, 200 


17.—Foreclosure of Mortgage.—Indorsers did 
not waive right to demand forec:osure of mortgage 
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under payee’s agreement to exhaust security be- 
fore proceeding against indorsers, by obtaining ex- 
tension and renewal of mortgage and executing 
renewal note.—Producers’ State Bank v. Danciger, 
Mo., 264 S. W. 1000. 

18.—Knowledge of Fraud.—On question of no- 
tice or knowledge of fraud by which note was pro- 
cured, it is sufficient to prove that subsequent 
purchaser had knowledge that it was in some 
way tainted with fraud, and unnecessary that ne 
have knowledge of particulars or even nature of 
—_— v. First Nat. Bank, Ariz., 229 Pac. 


19. Carriers of Goods—C. O. D. Shipment.— 
Where plaintiff in action against express company 
showed delivery to defendant of C. O. D. shipment 
and failure of defendant to return goods or remit 
amount to be collected from consignee, the jury 
could infer that goods had been delivered to con- 
signee, and burden was on defendant to meet and 
overcome prima facie case.—Anthony v. American 
Express Co., N. C., 124 S. E. 753. 

20.— Liability for Damage.—That market price 
of cotton when delivered to consignee is higher 
than it was when delivery should have been made 
does not affect carrier’s liability for damage to the 
cotton by the wetting thereof while in its posses- 
sion.—Missouri Pac. Co. v. W. M. Smith & 
Co., Ark., 265 S. W. 64. 

21.——Liability for Damage.—Rai‘road could be 
held liable for damage to tobacco during trans- 
portation, though not shipped in accordance with 
classifications filed with Interstate Commerce Com- 
m'‘ssion, requiring shipment of tobacco in bags, 
ba’es, bundles, etc., since such provisions are for 
protection of railroad, and could be waived by 
raijroad.—Newman v. Seaboard Air Line Ry. Co., 
N. C., 124 & E. 627. 

22. Carriers of Passengers—Due Care.—Where 
conductor knew that plaintiff, who had two small 
children with her must pass through smoking car 
into passenger car, it was his duty to give her 
reasonable time to find seat for herself and chil- 
dren before causing train to be moved.—Riggs v. 
Norfolk-Southern R. Co., N. C., 124 S. E. 749. 

23. Chattel Mortgages—After-Acquired Prop- 
erty.—A chattel mortgage on a stock of merchan- 
dise given to secure a bona fide indebtedness Is 
not invalid because it does not contain a clause 
covering after-acquired property, but is valid as 
to the goods in stock when it was made.—Petition 
of McLaughlan, U. S. C. C. A., 1 Fed. (2d) 5. 

24.——Crops.—As against a subsequent pur- 
chaser, affected only with constructive notice im- 
parted by the record, a chattel mortgage, covering 
all crops which have been or may be_ hereafter 
sown, grown, cultivated, and harvested during the 
year A. D. ——, and for each and every succeeding 
year, etc., is too indefinite, and held to be void for 
uncertainty.—Teigen v. Occident Elevator Co., N. 

200 N. W. 38. 

25. Commerce—Jurisdiction of Foreign Carrier. 
—State law permitting consignee, having usual 
place of business within state, to obtain jurisdic- 
tion over carrier not doing business in state, by 
arnishment of traffic balance due from connect- 
fe interstate carrier having place of business in 
state is not an unreasonable burden on interstate 
commerce.—State of Missouri v. Taylor, U. S. S 
C., 45 Sup. Ct. 47. 

26.——Use of Tracks.—Interstate Commerce Act, 
§ 3, as original'y enacted (Comp. St. § 8565), pro- 
viding that prohibition of discrimination between 
connecting carriers in respect to facilities for in- 
terchange of traffic, rates and charges should not 
be construed as requiring carrier to give use of its 
tracks or terminal facilities to another carrier, 
was intended to make clear that mere grant to 
one carrier of use of such facilities and their re- 
fusal to another does not make preference illegal. 
—United States v. Pennsylvania R. Co., U. S. S. 
C., 45 Sup. Ct. 43. 

27. Common Carriers— Fraudulent Billing.— 
Trespass on the case may be maintained against 
a common carrier for damages sustained by a 
consignee of a tank car of kerosene resulting from 
negligence or carelessness on the part of the 
agents of the carrier in bi!ling the contents of the 
ear as gasoline, and representing the contents to 
be such when delivered to the consignee; and it is 
not essential to aver in the declaration that the 
earrier fraudulently billed the car as containing 
gasoline, and fraudulently represented it to be such 
upon delivery.—Ohio-West Virginia Co. v. Chesa- 
peake & O. Ry. Co., W. Va., 124 S. E. 587. 





28. Constitutional) Law—Act of Legislature.— 
legislative act, which authorizes private individuals 
to create and fix the boundaries of a district for 
a public improvement, to be paid for by taxes 
levied on the property within the district, without 
any provision for determination by a competent 
tribunal whether the creation of the district and 
the construction of the improvement will pro- 
mote public health, convenience or welfare, and 
without any provision for determination whether 
the owner’s property has been arbitrarily or un- 
justly included within the district, or whether his 
property will receive any benefit from the pro- 
posed improvement, is invalid because it authorizes 
the taking of private property for a public use 
~~. just Rng vey and deprives the owner 
°o S property without due process of law.— 

v. Wille, Neb., 200 N. W. 347. — 


29.—Act of Legisiature.—Pub. Acts 1915, No. 
272, as amended by Pub. Acts 1917, No. 337, ana 
Pub. Acts 1919, No. 112, § 2, requiring four days’ 
written notice to defendant of hearing of appli- 
cation to enjoin liquor nuisance and providing 
that, if then continued at defendant’s instance. 
— a. a as matter of course, is 
constitutional as assumi udicia 3 
—State v. Donovan, Mich., 200 N° we 337, — 


30.— Detachment From School District.—School 
Law (Laws 1919, p. 904), as amended on June 30, 
1923 (Laws 1923, p. 587), which in section 84g, 
subd. 4, and section 84i, permits certain territory 
to detach itseif from community consolidated 
school district, is not violative of Const. art. 3, as 
conferring legis:ative, judicial and executive 
ted  — vd Ts district.—People v. 

rgo Commun onsol. Se 
We ie Ne ise, y School Dist. No. 158, 


31.—Due Process.—Sections 7147-7154, Comp. 
St. 1922, as amended by chapter 169, Laws 1928, 
authorize the taking of private property for a 
pubiic use without just compensation and author- 
ize the taking of private property without due 
pecoess of = — = ee of both the state 

edera onstitutions.—Ell ; ; 

i ee AG ott v. Wille, Neb., 


32.——Murder by Convict.—Code 1907, § 7089, 
providing that where convict serving life sentence 
commits murder in first degree, upon conviction 
must suffer death, is not offensive to Constitution 
as class legislation, and is not ex post facto, and 
does not impose cruel and unusual punishment, 
nor inflict double punishment, or put accused twice 
in jeopardy.—Bailey v. State, Ala., 101 So. 546. 


33.——Rights of Water Company.—Priv. Laws 
1923, c. 15, §§ 122-129, authorizing city to con- 
struct water system, he!d not to impair contract 
rights or take property, without due process, of 
water company having an unexpired, but not ex- 
clusive, franchise, its contract with the city to 
furnish water having expired by limitations; and 
this notwithstanding the city’s advantages as a 
competitor and that the dupjication of water 
— a ae gM em gy oy A distributive sys- 
— ity Water ower ww - 
beth City, N. C., 124 S. E. 611. a 


34.—Suspension of Driver’s License.—Highwa 
Law, 290-a, as amended by Laws 1924, . 360, 
§ 34, providing for suspension of license to drive 
motor vehicle of person charged with driving whi‘e 
intoxicated pending determination of case, held 
constitutional, as against objection that punish- 
ment was imposed in advance of conviction, and 
that due process of law was denied; legislature 
having right to prescribe on what conditions privi- 
lege of operating motor vehicles may be exercised. 
—People v. Stryker, N. Y., 206 N. Y. S. 146. 


35.——Tax on Foreign Corporation.—Tax Law 
N. Y. art. 9-A, §§ 209, 24, 215, imposing annual 
franchise tax on foreign corporation doing business 
within state, based on portion of net income of 
preceding year, determined by proportion of ag- 
gregate vaiue of specified classes of assets within 
state to aggregate value of all such ciasses of 
assets wherever located, held not denial of due 
process, within Fourteenth Amendment, in so far 
as it affects foreign corporation carrying on 
unitary business of manufacturing, outside of 
state, goods sold within state and elsewhere, in 
absence of showing that statutory method of ap- 
eS eee ee result.— 
Bass, c retton v. e Tax Commissio 
U. S. S. C., 45 Sup. Ct. 82. sr 
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36. Contraats — Mutuality.—Contract binding 
seller for definite period of time to dispose of ore 
in manner provided for by the contract, requiring 
seller to deliver and buyer to accept and pay for 
all ore of specified grade to be produced by seller, 
giving buyer option on lower grade of ore and 
contemplating increase in output by completion 
of new plant and use of new equipment and 
methods, he:d not void for lack of mutuality and 
want of consideration.—Miller v. Robertson, U. S. 
S. C., 45 Sup. Ct. 73. 


37. Corporations—Issuance of Stock Certifi- 
cates.—Whether purpose of majority stockholders 
in bringing dissolution suit was to perfect con- 
solidation with another company, held immaterial, 
in subsequent suit by minority stockholder to com- 
pel issuance of stock certificates claimed by virtue 
of Ly ag, of — ae —Maynard v. Doe Run 

ad Co., Mo., 265 S . 94. 


38.——Proxies. — tit who execute 
proxies to directors to vote for them at meeting 
of shareholders, presumably intend to fully en- 
dow the proxy holders with authority to act for 
them in any matter competently coming before 
the meeting, and an allegation merely that direc- 
tors concealed from them their intention to vote 
for ratification of contract previously made by 
directors is insufficient to support contention that 
corporation did not lawfully —- to the contract. 
—Tilden v. Quaker Oats Co., U. S. C. C. A., 1 Fed. 
(2d) 160. 

39.—Purchase of Stock of Another Corporation. 
—The closing language of St. 1923, § 180.11, subsec. 
3, applies to whole of that subdivision and forbids 
corporation’s purchase of stock of another even 
within exceptions stated, except pursuant to reso- 
lution by holders of three-fourths capital stock at 
eneral or special meeting, and consent by stock- 

Iders is invalid unless given at stockho'ders’ 
meeting.—Kappers v. Cast Stone Const. Co., Wis, 
200 N. W. 376. 

40.—Stock Subscription.—Agreement to repur- 
chase corporate stock sold at certain amount at 
buyer’s option, and to resell other stock purchased 
at certain price, subscription to be canceled if sale 
was not made, held not without consideration; 
mutual promises of rescission being sufficient.— 
Fitch v. F.inn, Iowa, 200 N. W. 402. 


41. Covenants—Building Restrictions.—Where a 
covenant restricted the use of land to “a single 
dwel‘ing house to be devoted exclusively to pri- 
vate dwelling house purposes. A brick or stone 
private garage excepted;” held that this exception 
was broad enough to include a garage room con- 
structed of brick or stone as a part of or as an 
addition to the dwelling house; but held further, 
that such garage room must be constructed of 
brick or stone, although the dwelling house is 
otherwise of frame construction.—Trainer v. Calef, 
N. J., 126 Atl. 301. 

42. Husband and Wife—Tenant by the Entirety. 
—Tenant by the entirety, in possession, cannot ac- 
quire cotenant’s interest by purchase at tax sale 
—Wheeler v. Handy, N. Y., 206 N. Y. S. 148. 


43. Insane Persons—Service of Summons.— 
Where person not judicially declared incompetent 
was placed in cell of police station because of his 
violent insanity, personal service of summons on 
him was not sufficient; but, under Civil Practice 
Act, § 226, proper practice would be to apply for 
order designating some person to represent him 
and to protect his interests, on whom service 
should be made.—Rudolph Wurlitzer Co. v. Wil- 
liams, N. Y., 206 N. Y. S. 145. 


44. Insurance—Beneficiary.—One may be com- 
petent beneficiary without having an _ insurable 
interest in insured’s life——Buckner v. Ridgely Pro- 
tective Ass’n, Wash., 229 Pac. 313. 


45.—Incumbrance.—Clause of policy that, un- 
less otherwise provided by writing added to it, 
insurer should not be liable for loss to insured 
property while incumbered by mortgage, was not 
waived by insurer, after loss and knowledge of 
existence of mortgage, requesting proofs of loss, 
and assured giving themi—Bank of ew Jackson- 
ville v. Hartford Fire Ins. Co., U. S. D. C., 1 Fed. 
(2d) 43. 

46.——Knowledge of Physician.—Knowledge of 
insurer's physician of such facts as would have 
pet reasonably prudent man on inquiry, and which 
f pursued with due diligence would have led to 
the knowledge of the fact that applicant had 





Bright’s disease, wou'd have been equivalent to 
actual notice on the part of insurer.—Southeastern 
Life Ins. Co. v. Palmer, S. C., 124 8S. B 577. 


47.—Provision of Policy.—Health and accident 
policies may provide for payment of valued bene- 
fits, and need not restrict recovery to amount of 
actual loss; such provisions not being in conflict 
with Standard Provisions Law, notwithstanding 
use of word “indemnity’’ in such law.—State v. 
Smith, Wis., 200 N. W. 65. 


48.—Refusal to Pay.—If there is any evidence 
to support issue of vexatious refusal to pay in- 
surance, the question is for the jury.—Murray v. 
Niagara Fire Ins. Co., Mo., 265 S. W. 102. 


49. Intoxicating Liquors—Defect in Indictment. 
—That an indictment for a third offense, under 
Prohibition Act, did not exvressly allege, nor the 
proof show, that the offense was the third, or that 
second conviction was for offense committed after 
first conviction, were defects which did not affect 
substantial rights of defendant, and, where they 
were not called to the attention of the trial court, 
are not ground for reversal, under Judicial Code, 
§ 269, as amended (Comp. St. Ann. Supp. 1919, 
Comp. St. Ann. Supp. ge § 1246). “an ae v. 
United States, U. S. 0. C ie 1 Fed. (2d) 28 


50.—Rules of Evidence.—Evidence that half- 
pint bottle of liquid smelling like rum was found 
in defendant’s house in his absence, held insuffi- 
cient to sustain charge of unlawful possession.— 
Ammon v. State, Ala., 101 So. 511 


51. Landlord and Tenant—Crops.—Right, title, 
and interest in and to cotton, with right to its 
immediate possession being vested in cropper by 
division with landowner, and the turning over 
thereof to her, she can maintain detinue therefor 
against third person.—J. W. Sivley & Son v. 
Moore, Ala., 101 So. 513. 


52.——Lease.—‘“‘In order that a lease shall oper- 
ate to estop a party therein named as lessee, 
who is in the possession of the land therein de- 
scribed, from denying the title of the lessor, it 
must appear that he has either obtained, or re- 
tained, possession under and by virtue of the 
lease.’’—Ireton’ v. Ireton, 59 Kan. 92, 52 Pac. 74.— 
Foster v. Focht, Okla., 229 Pac. 444. 


53.—Rights of Parties—A provision in each 
one of the notes given for the deferred payments 
in the rent, and which is a part of the contract 
of rental providing that ‘‘this note is to be sur- 
rendered in case the building is rendered unten- 
antable by fire,’’ renders the tenant’s obligation 
to pay rent for the entire term void, in the event 
the building rented is rendered ‘“untenantable by 
fire,’ and, since the obligation of the tenant to 
pay rent and the obligation of the landlord to fur- 
nish to the tenant the rented building are recipro- 
cal and correlative, the contract in such event is 
at an end.—Weinstein v. Schachter Bros., Ga., 
124 S. E. 803. 


54. Master and Servant—Course of Employment. 
—Mechanic subject to call at any time, who was 
sent out to see about a battery, and while return- 
ing stopped for lunch and was injured after lunch, 
while on his way to employer’s shop, held injured 
while in ‘‘course of employment,” and thus en- 
titled to compensation.—Consolidatea Underwriters 
v. Breedlove, Tex., 265 S. W. 128 


55.—Defective Switchboard.—The relation be- 
tween the proprietor of the hotel and the switch- 
board operator employed by him is that of master 
and servant, and the employer, as such master, 
is under a duty to the operator to maintain the 
switchboard and its accompanying appliances in a 
reasonably safe condition, for the purpose of being 
operated with ordinary care and diligence. For a 
breach of such duty, the hotel employer is able 
for any injury sustained by the operator while in 
the performance of her duties in operating the 
switchboard, proximately resulting from a de- 
fective condition in any of the accompanying ap- 
pliances of the switchboard used by her in the 
discharge of her duties, where the defective con- 
dition was known to the employer, but not known 
to the operator, and could not by due care have 
been discovered by her, and her means of dis- 
covering it were not equal to those of the em- 
Reve. .—Wilson v. Southern Bell Telephone & 

elegraph Co., Ga., 124 S. E. 800. 


56. Municipal Corporations—Negligence.—Where 
steam roller owned and operated by city in laying 
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asphalt was left unattended in highway with 
safety valve set so that steam would blow off at 
certain pressure, the city held not immune from 
liability for injuries to driver of horses caused 
to run away.—O!esiewicz v. City of Camden, N. J., 
126 Atl. 317. 


57.——Zoning Ordinances.—Ordinance, creating 
as business district any building district in which 
not less than one-half ground floor frontage of 
both district and frontage on other side of street 
are at time ordinance goes into effect devoted to 
business or industry, with certain exceptions, held 
not to provide unreasonable division into business 
and residence districts, under G. Ia c. 40, § 25.— 
Building Inspector of Lowell v. Stoklosa, Mass., 
145 N. E. 262. 


58. Zoning Ordinances.—That one filed applica- 
tion for permit to construct business building be- 
fore zoning by-law was enacted does not prevent 
its application to him after it became operative, 
filing of apptication giving him no vested rights, 
and it is immaterial that building inspector pur- 
posely held up application to await town meeting 
at which zoning by-law was enacted.—Spector v. 
Building Inspector of Mi!ton, Mass., 145 N. E. 265. 





59. Nuisances—Cemetery.—Cemetery so con- 
ducted that noxious, deleterious, and disagreeable 
odors issue therefrom, to discomfort of another in 
use of his premises, is nuisance in fact.—Union 
Cemetery Co. v. Harrison, Ala., 101 So. 517. 


60. Noises.—Noises alone may be of such 
character and volume as to constitute a nuisance 
abatable during the usual hours of sleep, even 
though even greater and more distracting noises 
during other hours of the day may not be such.— 
Roukovina v. Island Farm Creamery Co.,’ Minn., 
200 N. W. 350. 





61.——Sawmill.—Defendant owner of a sawmill 
held liable for substantial damage to plaintiff’s 
adjacent fruit farm from smoke, sawdust, and 
burned or half-burned embers from sawmill’s 
burner, though not negligent in operation of saw- 
mill, and though sawmill was in operation before 
plaintiff bought farm.—Bartel vy. Ridgefield Lum- 
ber Co., Wash., 229 Pac. 306. 


62. Poisons-—Registration of Employee.—An em- 
ployee in a drug store, who, not acting within the 
scope of his emp!oyment, on different occasions 
sold narcotic drugs to a customer, held a person 
who “sells’’ or ‘‘deals in’’ such drugs, within the 
meaning of Harrison Narcotic Act, § 1, as amended 
by Act Feb. 24, 1919 (Comp. St. Ann. 1919, § 6287g), 
and required to ‘ew thereunder.—Bethea V. 
United States, U. S. . A., 1 Fed. (2d) 290. 


63. Principal and Agent—Authority of Agent.— 
Agent’s sale of automobile, in which old car was 
taken in part payment and check was given for 
balance was carried on in ordinary and usual way, 
and not in such manner as to give purchasers 
notica of any want of authority on part of agent 
to carry out transaction.—Voell v. Klein, Wis., 
200 N. W. 364. 


64. Railroads—Dining Rooms.—Fred Harvey, a 
corporation, has the right, under conditions pre- 
sented by the record in this case, to enforce a 
rule requiring all men to wear coats while eating 
in its dining rooms.—Harvey v. Corporation Com- 
mission, Okla., 229 Pac. 428. 


65. Reasonable Care as to Gates.—Where 
there are gates or bars at private or farm cross- 
ings in the right of way fence, they constitute a 
part of the fence, and are included in the pro- 
vision of the statute that it is the duty of the 
person or corporation operating a railroad to keep 
and maintain a sufficient fence of which the gates 
or bars constitute a part, and if the gates or 
bars are left open, and the fence is permitted to 
go to decay and fall down, it is immaterial whether 
the stock that were killed entered the right of 
way and got on the tracks through the gate or 
bars or through the fence where it was down. 
It is just as much the duty of the railroad com- 
pany to keep the gate or bars in repair as it is to 
keep the fence in repair, and it is the further duty 
of the railroad company to use all reasonable care 
in keeping the gate or bars closed.—Davis v. 
Connelly Ranch Co., Okla., 229 Pac. 492. 








66. Sales—Performance of Contract.—In the 
absence of a special, fixed, and widely accepted 
trade meaning of the phrase “commercially im- 
practicable,’”’ a provision in a concract for sale 
of sugar at $25.50 per 100 pounds that it should 
be subject to “strikes * * .and other extraneous 
causes which render performance commercially im- 
practicabie’’ must be construed in its common 
ordinary sense, and did not justify refusal to ac- 
cept and pay mere'y because:of a decline in the 
market price of $3 per 100.—W. H. Edgar & Son 
p a + al Wholesale Co., U. S. C. C. A., 1 Fed. 
(2d) 219. 


67.——Title.—One who fraudulently obtained pos- 
session of automobile license receipt and invoice 
could not pass tit!e to innocent purchaser.—Ham- 
ilton v. Palmer, Tex\, 265 S. W. 240. 


68. Search and Seizure—Dugout in Hillside as 
“House.’"—Dugout in hillside, quarter mile from 
dwe'ling house on farm, with three dirt walls and 
one wall of man’s making, with place of entry and 
exit, and top pootoeine from elements, with hole 
for smoke, in which landowner had still, was 
“house,” within Const. § 10, relating to searches 
Sarena v. Commonwealth, Ky., 26 
Ss. 


69. Search Warrant.—If affidavits on which a 
search warrant is issued meet constitutional re- 
quirements, failure of issuing magistrate to state 
in warrant that he found probable cause will not 
render the search illegal, under the Constitution 
or Act June 15, 1917, tit. 11, §§ 3, 4 (Comp. St. 





1918, Comp St. Ann. Supp. 1919, §§ 10496%c, 
10496%,d); existence of probable cause, and not 
finding of it, being essential to legality of war- 


rant. which existence must be disclosed by affi- 
davit.—Hawker v. Queck, U. S. C. C. A., 1 Fed. 
(2d) 77. 

70. Ships and Shipping—Freight Due.—Freight 
cannot be due from charterers until they have 
had full use of ship for purposes for which they 
chartered it, and master or owner has no super- 
vision or control over freight charges until time 
for payment _ charter hire.—The Albert F. Paul, 
uv. & &. C. A, 2 Fee. Ge we. 


71. Vendor and Purchaser—Highway and In- 
cumbrance.—Where a contract gave complainant 
an option to purchase a strip of land fronting on 
the ocean, described as lots, the price to be a 
stated sum per front foot of the ocean frontage, 
and the property was valuable only for residential 
purposes, the contract was subject to the rule 
applicable to town property, and a highway estab- 
lished over the land constituted an incumbrance, 
which prevented defendants from giving good title 
as required “4 the contract.—Meacham v. Burgiss, 
U. 89. D. C., 1 Fed. (2d) 47. 


72. Payment of Purchase Price.—Under con- 
tract for sale of land, providing that seller agrees 
to convey premises if buyer ‘‘shall first make the 
payment and perform the covenants hereinafter 
mentioned on his part to be made and performed,” 
held that undertakings were mutual'y dependent, 
and that purchaser need not pay money until 
vendor furnished an abstract showing merchant- 
able tit!e.—Cobb v. Willrett, Ill., 144 N. BE. 884. 


73. Workmen’s Compensation—Earning Capac- 
ity—Income of grocery store owned by injured 
coal miner, who had practically nothing to do with 
running it. cannot be taken as evidence of his 
earning capacity after injury so as to permit 
award for partial incapacity under Workmen’s 
Compensation Act, § 8, par. (d).—Equitable Coal 

Coke Co. v. Industrial Commission, IIl., 145 N. E. 
234. 7 


74.—Liability of Employer.—The liability of an 
employer to his emip!oyee under the Workmen's 
Compensation Act is a liability arising on contract, 
and, where death resulted from injuries caused by 
an accident arising out of and in course of the de- 
cedent’s employment, and where his average 
week'y earnings for the 52 weeks immediately pre- 
ceding the accident, were ascertainable by com- 
putation, the amount of compensation became due 
and payable on his death, and interest should be 
allowed on the amount from that time.—Johnston 
v. Ismert-Hincke Milling Co., Kan., 229 Pac. 359. 











